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C. ISSUES RAISED BY THE OPPOSING PARTIES 

42 The opposing parties raise several objections to Qwest's and Staff's evidence and 
argumentation. 

1. Is defining "relevant market" a precondition to selecting services for 
competitive classification? 

43 Some of the opposing parties, notably Public Counsel, '' seem to challenge 
Qwest's initial selection of services, on the ground that these services do not 
themselves define an appropriate "relevant market." They challenge, for 
example, the lumping together of basic business service with PBX and Centrex 
services, and the failure of Qwest to lump together analog and digital services. 
They recommend that the Commission apply standard economic principles to 
define the appropriate market, such as those contained in the Horizontal Merger 
Guidelines (HMG).75 They contend that the HMG requires definition of the 
relevant product market according to what customers would demand as a 
substitute. They also contend that in terns of geographic scope, the definition of 
the market should focus on the wire center or the exchange, rather than the state 
as a whole, and should segment the market into small and large customer 
classes. 76 

44 Qwest and Staff respond (and WeBTEC seems to agreen) that R C W  80.36.330 
does not require a company to predetermine the "relevant market" in order to 
make the initial selection of services for competitive classification. Rather, Once 
the services have been selected, the petitioner must demonstrate that the services 
are subject to effective competition. Among other things under the statute, this 
demonstration requires consideration of services available from alternative 
providers in the "relevant market." RCW 80.36.330(21(b). west points out that 
under the statute, a company can request a single "service" to be competitively 
classified if "the service" is subject to effective competition. RCW 80.36.33W. 

7~Eg,PublicCounscl'sopolingbnefrf 3 - 1 2 .  
Exhibit 224, Section I .  rf 4-5. See alsofn 53. 

a Public Counsel Inifid Briefat 17-23. 
n WeBTEC's Reply Brief81 2 .  
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45 Discussion. The statute does not require the company to define the "relevant 
market" before s e l d n g  a service for competitive classification. Under the 
statute, the company can propose any service for competitive classification. It 
then bears the burden, however, to show that the service or services are subject 
to effective competition. That burden includes providing evidence sufficient to 
allow the Commission to consider, as one of several factors, "the extent to which 
the services are available from alternative providers in the relevant market."7n In 
considering that factor, it is necessary to define the "relevant market" in relation 
to the services selected for competitive classification. The "relevant market" is 
the range of services, within the relevant geographic scope, that may compete 
with the Selected Services. As we discuss later in this order, there may be a 
continuum of services that compete, to a greater or lesser degree, with the 
Selected Services. The closer a substitute an alternative is, the greater weight it 
carries in our analysis, and the more complete the evidence and analysis about it 
should be. We will view the parties' evidence and arguments about the 
"relevant market," including Public Counsel's, in that context, presently. 

2. Should digital, wireless, and VoIP services be included in the analysis of 
competitive alternatives, and, if so, how? 

46 Public Counsel and ATG argue that digitally provided business services are 
effective substitutes for the Selected Services, i.e, they are part of the "relevant 
marker and should have been included in Qwest's analysis. They claim, and 
say that Staff and Qwest confirm, that digital services provide functionally 
equivalent services to Qwest's basic business analog se~ ices . ' ~  For example, 
they assert, digitally provided Centrex is a service equivalent to analog PBX. 
ISDN BRS 2B+SR0 is a digital alternative that provides singleline business 
customers with two voice lines over the same two-wire copper loop, which 
effectively competes with analog voice lines. WeBTEC argues that because 
neither Staff nor Qwest carefully reviewed digital market data regarding 
substitutability or market share, the Commission can't appropriately judge 
whether the relevant market should include both analog and digital Services in a 
combined voice services market." In addition, ATG arguesn1 that the line losses 

RCW 80.36.330(1). 
*ATG initid bnrfnt 11-14. 

"Integrated Switched Digital Network - Basic Rate krvlce" 
"7 WebTEC's Initiul Brigof 8-9; Public Counsel's Initial Briefat 3-6. 
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Qwest complains of are due in part to Qwest analog customers upgrading to 
Qwest digital services. ATG points out that in Qwest's annual reports, Qwest 
indicates that its small business analog line losses are compensated for by the 
increase in those businesses converting to Qwest digital lines.'3 The Public 
Counsel also contend that failure to include digital services will impose 
administrative difficulties in implementing and monitoring rates that are spIit 
between analog and digital. 

47 With respect towireless and VoIP services, the opposing parties make the 
reverse argument. They argue that Qwest and Staff have unjustifiably pointed to 
these modes of competition in support of Qwest's petition. They assert that 
neither Qwest nor Staff has demonstrated that these modes are genuine 
competitive alternatives, so they should be disregarded in the analyses." Public 
Counsel contends that these alternatives are actually digital in nature and would 
also require additional or new 
VOIP, unlike digital services, do not provide functional equivalence.86 For 
example, wireless does not lend itself to PBX or Centrex applications and is more 
of a supplement to, than a substitute for, business wireliie service. VOIP is 
better used for data tran~mission.~~ The voice transmission quality and lack of 
911 availability associated with VOW, among other things, prevent its full 
substitution for basic business service.sR The opposing parties also assert that 
there is no evidence in this record that a business customer has actuaIly 
substituted wireless or VOIP for its voice wireline service. DOD raises the 
additional issue of security and interoperability problems that afflict wireless and 
VOIP. 

MCI and ATG assert that Wireless and 

48 Qwest and Staff defend their choice not to include digital services in their 
analysis of alternative services, in several ways. First, they argue that analog and 
digital services are not complete substitutes, because different CPE is needed- 
though they acknowledge that once that barrier is overcome, digital services can 

OATG initialbriefat 17. 

*'MCJ Initial Brirfaf 12-25; ATG Initial Brwfat 28-35 
&Public Counsel Reply Brkfat 3. 
16 MCJ InihnJ Bnefat 12-25; ATG at 28-35. 
8"ATG inilid briefat 29 
a Id. 

Exhibits 84 and 86 
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provide seMce functionally equivalent to analog service. Qwest asserts that the 
opposing parties’ argument regarding digital services (asserting that digital 
service IS a substitute) is at odds with their argument regarding wireless and 
VolP (asserting that no weight should be given to wireless or VoIP services 
because they are not precise substitutes for landline voice service). Qwest 
speculates that had it included digital services in its Selected Services, the 
opposing parties would reverse themselves and make their “wireless” argument, 
by arguing that analog and digital services are not fully effective substitutes 
because the customer must buy different equipment for digital service. Qwest 
also argues that implementing and monitoring price lists for analog services will 
not be difficult because it requires only the posting of the appropriate Lists based 
on the senices identified in Exhibit 2 in this proceeding. 

49 Finally, Qwest and Staff point out that even if digitalservices were counted in 
their analyses as competitive alternatives to the Selected Services, Qwest‘s case 
would only be strengthened. If all of Qwest‘s digital lines are assumed to be 
used at their maximum, single-line @SO) equivalent, Qwest would have 
175,00CP9 digital lines. Based only on Qwest‘s wholesale data (i.e., not counting 
any additional CLEC+wned lines), CLECs would have 84,O0O9O digital lines. 
Thus, conservatively viewed, CLECs would have at least a 32% share of the 
digital market. Because this share is greater than the CLECs’ share of the analog 
market, the addition of digital services into the analysis of market share would 
only serve to strengthen Qwest’s case for competitive classification. 

50 With respect to Wireless and VoIP services, Qwest and Staff say that heir case 
does not rest on wireless or VoIP data, or the lack of it. They do not include any 
wireless OT VoIP data in their line counts, market share or market concentration 
evidence. They have merely pointed to these intermodal forms of competition to 
demonstrate that their case is conservative- that, if anything, the environment is 
even more competitive than their analog market analysis suggests. Qwest makes 
this same point with respect to digital services.” 

51 Discussion. -“he very purpose of competition, as envisioned in the 19% 
Telecommunications Act and our own statutes, is to allow for differentiation in 

m r 297-298. 
90 T 297. 
91 Q w e s f ’ s  Rcply Brief at 4.  
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the market: different providers, different services, different customer groups, 
different technologies, and different niches. It is expected, therefore, that as 
competition develops, there will also develop a continuum of services and 
providers that, to a greater or lesser degree, compete with one another. The 
argument that a service cannot be considered an alternative because it is not a 
complete and perfect substitute is just as misplaced as the argument that a 
service must be fuUy counted as an "alternative," even if it is only partially a 
substitute. Such an "all or nothing" approach does not comport with the real 
world. But it is not fatal if a company fails to conduct an exhaustive collection 
and analysis of data on all possible forms of competition, if that data will not alter 
the outcome of the case. Rather, the evidence presented and reliance upon it 
should be clommensurate with its relevance to the critical questions in the case. 

52 Regarding digital services, a Qwest analog retail customer contemplating a 
switch to functionally comparable digital service faces a bamer (the need to 
purchase digital equipment) that is not present when contemplating a switch to 
the comparable CLEC analog service. In thii respect, competing analog services 
are closer substitutes for one another than are analog services competing with 
digital services. Qwest and Staff appropriately recognized this distinction, and 
their analyses appropriately concentrate on analog services. Qwest and the 
CLECs analog services are virtually complete substitutes for one another. 
Analog and digital services are not. 

53 This is not to say, however, that the digital market is irrelevant. It is  relevant, 
because at some pricepoint a customer might choose digital service, after taking 
into account the cost of digital CPE and other factors. Additional evidence on the 
competitive role of digital services would have been admissible, but the lack of it 
is not fatal in this case, because, we find, it would not have changed the result. 
As Qwest and Staff point out, based on Qwest information alone (a conservative 
assumption, because it does not take into account data on CLEC-owned digital 
lines unknown to Qwest 92),  and using a voice-grade equivalent basis, inclusion of 
digital lines in a market share analysis wwld increase the CLEW market share, 
thus strengthening Qwest's case for competitive classification d the Selected 
Services. While estimates based on voicegrade equivalents may not be precise, 
there is no basis whatever to believe that inclusion of digital data would 

9 Seefn. 29, supra. 
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materially decrease CLEC market share. Because digital service is only a partial 
substitute, and because the evidence of record indicates a higher CLEC digital 
market share (compared to analog), we are satisfied with Qwest's and Staff's 
analyses that exclude digital data. 

54  Wireless, VoIP, and other internodal services are further along the continuum of 
competitive substitutes. This is not to say they aren't a competitive threat to the 
Selected Services. They may well be. But Qwest and Staff do not rely on these 
modes in proving that the Selected Services are subject to effective competition. 
They merely point to these modes as, if anything, adding to the competitive 
environment Qwest faces.e3 We give the evidence on these modes the same 
(light) weight. 

3. Are Qwest's and Staff's market analyses based on unreliable data? 

55 Several partiesg4 attack Staff's evidence as unreliable. They contend that the 
Commission's ordere5 in t h i s  case, requiring CLECs to disclose competitive 
business services they provided in Qwest's exchanges, did not specify that the 
services must indude only analog services. They assert that the later clarification 
issued by the Cornrni~sion~~ did not ameliorate the problem because Staff did not 
contact the CLEC parties' personnel in charge of providing the data to ascertain 
whether those parties excluded digital services. Although Qwest witness 
Reynolds defined analog services as those provided using analog CPE, the 
opposing parties question whether the distinction between analog and digital 
services was clear to the CLECs, since Mr. Reynolds also acknowledged that 
analog services can be provided over digital facilities terminating on analog B E .  
Public Counsel witness Baldwin reduces Staff's business access line count for 
CLEC analog services by 50%, based on her conclusion that Staff did not 
properly exclude digital line counts from CLEC-provided data. 

"There is no suggestion whatsoever that inclusion in the analyses of intermodal alternatives 
would show an innease in Qwest's market share. 

ATG, ATBT, Integra, MCl, Public Counsel and WeBTEC. 
Order No 06, June 30,2005; see dsofn. 29, supra. 

* Order No. 08, July 22,2003. 
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56 WeBTEC contends that Qwest inflated the CLEC line count in Qwest’s wholesale 
data by assuming that all UNE-L loops serve business, and no residential, 
customers. 97 

57 Some parties argue that the Commission should not rely on the evidence of 
advertising and price lists and object to access line counts that they say am not 
sufficiently disaggregated or detailed. They contend that the Commission in its 
decision in Docket No. UT-OOO883 found that the evidence from these three 
categories was insufficient to support a grant of competitive classification. 
Moreover, they say that such evidence dws not demonstrate that CLECs are 
actually providing services in competition with Qwest. They d a h  that neither 
Qwest nor Staff did any comparative analysis to link up the CLECs with actual 
customers and services. 

58 Qwest and Staff point out that the Commission’s concern about reliance on line 
count evidence in Docket No. UT000883 was associated with situations where 
there might be only one CLEC serving a relatively large customer with a high 
line count. Qwest and Staff assert that the record here contains ample customer- 
location information revealing that CLECs serve numerous customers in most 
exchanges, and are not simply serving a single large business customer in any 
location.9u Moreover, Qwest and Staff argue that wholesale line data, as well as 
CLEC advertising and price lists, demonstrate that CLECs are, in fact, using the 
lines purchased from Qwest to provide analog business servicg. Qwest‘s 
Exhibit 4 shows that 28 CLEO are offering basic business services. Staff witness 
Wilson testified that basic exchange senrice is a reasonable proxy for the analog 
small-business sector and that CLECs have captured 33% of that Also, 
Staff points out that CLECs have captured 46% of the analog PBX markeP - 
clear evidence of a link between CLEC line counts and actual services provided 
by CLECs to businesses. 

59 Qwest points out that UNE-L lines were designated as business lines consistent 
with how Qwest reported data in the 271 proceeding;1o1 and that Qwest‘s data is 

~ ~ ~ 

97 WeBTEC Initial Brigat 14; T 289. 
w Erhibifs 2WC at 3 (column I ,  ut5 (column H); Exhibit 232C ( u l l f X 4 ) .  
9T1279.1411; Exhibit470C. SeedsoQmtrrplybricfrt~3.  

1”’ T 289-290. 
Exhih t  225C. 
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understated in any event because it included only Qwest wholesale data and not 
CLEC-owned lines. 

60 Staff points out that the Commission’s Order No. 06 directed CLECs to provide 
data only on business services. Furthermore, Order No. 08 clarified that Staff 
should confirm CLECs’ provision of only analog business services data. Staff 
asserts that it accurately compiled data it received from CLECs and that it 
revised its compilation each time it received revisions from the CLECs. Staff 
witness Wilson testified that he verified the exclusion of digital data from nom 
party CLECs, as required by the Commission.1Dz Qwest observes that Public 
Counsel was granted access to the highly ccnfidential CLEC raw data and did 
not dispute Staff’s compilation of the data on the record. 

61 Qwest contends that there is no confusion about the distinction between analog 
and digital services other than what has been created by the opposing parties. 
Qwest points out that Mr. Reynolds identified early in his testimony that the 
analog services were those defined by the limitations of the CPE involved. Mr. 
Reynolds acknowledged that similar services could be provided digitally, but 
they were not considered digital in Qwest‘s evidence unless the customer’s 
equipment was also capable of receiving digital signal. la’ 

62 Discussion. With regard to the reliability of Staff’s data, the Commission is 
persuaded that Staff properly aggregated the CLEC data provided to it pursuant 
to Commission order. Staff witness Wilson acted diIigently to collect and 
aggregate CLEC data submitted and contacted all nomparty CLECs to ascertain 
whether they had adequately distinguished between analog and digital services 
in the information they submitted. lD4 Mr. Wilson also took into account all the 
later revisions to data submitted by CLECs and filed revised exhibits to show the 
affect of the changes. lo5 The revisions did not substantially alter the magnitude 
of the CLEC analog business canpetition in the state, largely because the 
revisions did not materially change the high level of wholesalebased 
competition.lo6 

lmExhibit 201Tat 10-13. 

~~€xhibif210CatlI;€rhibif2a3Caf2;  T615-619. 

7‘s Erhibrts 225C and 232C; cmparc with Exhibif 53C. 

’‘8 T 111; 195-198. 

Exhibits 225C and 232C. 
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63 Regarding the possibility that Qwest may have included some residential W E - L  
lines in its CLEC UNE-L wholesale purchase data, the Commission has Iittle to 
go on, other than the unsubstantiated fear that WeBTEC raises in its initial brief. 
The CLEC parties, who would be in a better position to judge, did not raise this 
concern. The Commission also notes that Public Counsel did not raise this as an 
issue after reviewing the CLEC data. More to the point, Staff collected 
information pursuant to a Commission order expressly requesting business data. 
Staffs data show more CLEC business lines than Qwest's data show.'o7 There is 
simply no reason to think that CLECs mistakenly included residential data, 
whether UNE-L or otherwise. 

64 No set of data is perfect, but we find that both Staffs and Qwest's data are 
reliable. In fact, it is helpful to have both sets, derived from different sources, 
because they corroborate each other, within a reasonable range given both sets of 
data, we are satisfied that the data on business services are suffiaently reliable 
for purposes of this proceeding. 

65 The Commission finds that evidence of advertising and price lists are proper, as 
adjuncts to the core evidence on CLEC and Qwest lines. CLEC advertising and 
price lists show that CLECs hold themselves out as providers of analog business 
service throughout the state. The Commission appropriately considers CLEC 
advertising, price list, and line count evidence (in conjunction with the relative 
ease of entry, statewide, for CLECs, through use of UNE-P, and other evidence in 
the record) in Teaching it conclusions in this case, just as it did in Docket No. UT- 
OOO883. The conclusion in this case is different because the evidence itself, (and 
its weight) is different. 

4. Do Qwest's and Staff's analyses sufficiently disaggregate the market, by 
geographic scope and customer size? 

66 Geographic Scope. Public Counsel and others argue that Qwest's selection of a 
statewide geographic scope for its petition is improper because it makes no 
distinction between uhan, suburban, and rural parts of the stak. lDll Public 
Counsel further argues that the statewide geographic area selected by Qwest 

107 See fn 29, supra. 
'"Public Counsel Initid Britfat 7; see a L . ,  ATC Initial Briefat 22; AT&T Initial Brirfrt3. 
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ignores the fact that the services at issue are local exchange services. For 
example, an end-use customer seeking service in Walla Walla cannot ask a CLEC 
located in Bellingham to provide it with analog business exchange service.109 

67 Several parties argue that, in essence, every wire center or exchange should be 
treated as a separate market or geographic area, for purposes of determining 
whether competitive alternatives are present.11o 

68 Qwest responds that its selection of a statewide geographic scope for its petition 
is entirely appropriate and in keeping with prior petitions filed with the 
Commission under RCW 80.36.330. Qwest contends that historically, petitions 
for competitive classification have been filed and granted on a statewide 
geographic basis.”’ Of fourteen petitions the Commission has considered, the 
Commission granted statewide competitive classification in all but two. The 
remaining two were less-than-statewide grants because the underlying petitions 
were for less-than-a-statewide geographic scope. 1 1 2  

69 Qwest and Staff acknowledge that focusing on an exchange or wirecenter level 
as a geographic market might be appropriate if the evidence of entry were 
limited to facilities-based CLECs, and there were not widespread, established 
CLEC entry by means of UNE-P and other wholesale products. 113 Qwest and 
Staff point out, though, that CLECs me cwrrentlyprooiding analog business 
service, through use of resale, UNE-P and UNE-L, in addition to facilitiesbased 
competition, throughout Qwest’s exchanges statewide. 11‘ Qwest observes that, 
not including CLEC facilities-based data, an average of 5.5 CLECs are providing 
analog business service in small wire centers (Zone 5) and an average of 245 
CLECs are providing analog business exchange service in the largest wire centers 
(Zone l ) . l l 5  

IW Public Counsel lnrtlal Eric/ a i  8.  
llQAT&T Initial Brvfat 4: DOD Initial Brief at  17. 
1’1 Qwest Initial Briefat7-8. 
112 Id. 
113 See Qlcest Rcply Brieff 29; Strrfflnilial Briefat 15; StqYRcply Briefat 9. 
114Erhrbrt ZOITat 14,21,25;  Exhibit 2MC; Exhibit 205C; Exhibit 232 (Column I and!, lines 16.17,39, 
40 and 41; Exhibit 8 at 4-1 0. 
115 Exhibit 201Tat 19; €xhibit 208C; Qwest Initial B n e f ~ !  10. 
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70  Qwest acknowledges that an end-use customer in Walk Walla cannot obtain 
service from a CLEC operating only in Bellingham. But Qwest contends that the 
almost universal presence of UNE-P, the existence d more than a dozen CLECs 
in Walla Walla itself, and the fact that many CLEG hold themselves out as 
willing to serve all of Washington, adequately rebuts Public Counsel's 
arguments against statewide geographic scope. Staff argues that CLECs are 
providing a rich level of faalitiesbased and all other types of service in remote 
and sparsely populated areas of the state. 116 

71 Cusfomer size. Public Counsel and DOD further contend that Qwest and Staff did 
not demonstrate the presence of CLEC competition for small business customers 
(defined by Public Counsel as those who purchase three or fewer as 
opposed to medium or large business customers.118 Public Counsel cites to the 
FCC's TRO, which singles out "mass market" customers (those with three or 
fewer lines) in support of its contention that this group must be separately 
analyzed. 

72 Staff responds that, under anti-trust  principle^,'^^ customer characteristics, such 
as whether a business end-use customer is small, medium, or large, are not part 
of what defines a market unless discrimination against the particular type of 
customer can be shown. Staff contends that no such discrimination has been 
shown here. Staff points out that CLEC price lists120 do not differentiate 
customers on the basis of whether they buy three or fewer lines; rather, CLECs 
sell analog single business lines at one end of the customer spectrum and 
PBX/Centrex at the other end. lZ1 Staff witness Wilson testified that CLECs 
purchase wholesale basic business lines to serve small business customers and 
that CLECs offer PBX and Centrex services to serve medium and large size 
custDmerS.122 Staff's data show that CLECs hold a ''strong one-third share" of the 
basic analog business lines."' Staff and @est assert that evidence of this type of 

~ ~~ ~ 

1'6 Exhibit 201 T at 4, T 709; Exhibit 8; Exhibit 469; T 651. 
117 .Exhibit 401 T a t  35. 
"'Public Counsel initial BrLfuf 9-10: DOD Initin/ BrieJaf 11. 
' '9 Exhibit 225 at 4 .  

M i b i t  4. 

112 T 1507-1508. 
123 Exhibif 225C. 

111 id.. r 768-770. 
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CLEC activity provides a segmented and granular view of the competition for 
small, medium, and large business customers,'" and shows that all segments are 
competitively served. 

73 Staff asserts that Centrex and PBX service are functional equivalents, and CLECs 
hold over 45% of the PBX trunk market in Qwest exchanges.125 As with other 
business services, improvements in the market structure have resulted in 
reduced prices and ease of entry for CLECs who purchase UNEs from Qwest to 
serve these customers. In addition, Staff witness Wilson testified that both PBX 
and Centrex services are offered by CLECs using their own facilities, with the 
large majority of PBX lines being CLEC-owned facilities.1B 

74 Discussion. The issues presented here are how to measure availability of 
alternative services, when the petitioner has sought competitive classification of 
the Selected Services over a wide geographic area (in this case, statewide); and 
whether demand for the Selected Services and h e i r  alternatives should be 
differentiated amcng different customer groups (small, medium, and large 
customers). 

75 The opposing parties contend, and Qwest and Staff don't really contest, that 
analysis of alternatives only at the macro, statewide level is insufficiently 
illuminating. We agree. Analysis only at the statewide level could obscure 
significant areas where customers might have no reasonably available 
alternatives, 

76 It is important, therefore, to examine the evidence at a more granular level, as 
Qwest's and Staff's evidence allows us to do. That examination reveals, as 
summarized in our earlier review of their presentations, that alternative services 
are broadly available throughout QwesYs service territory. CLECs are present 
and serving customers in every exchange but one-exchanges covering 99.97% of 
Qwest's business customers. CLECs are providing these services in multiple 
ways, and (notably) are providing WE-P based service in 63 of 68 exchanges- 

la Exhibit 47UC (summarues separate market shares for basic business lines, Centrex and PBX); 
Exhibits 232Cand204C ( similarly demonstrate the level of competition for each of the product 
lines). 
'Z'Exhibit 2OITnt  14 fauised). 
1aExhibitZlOTat 9-10. 
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exchanges covering 99.73% of Qwest's business customers. UNE-P is available 
for CLECs to use in every exchange. Once a CLEC has established a presence in 
an area, it has an incentive to add more customers. Regardless of how the CLEC 
became established, UNE-P is an easy way, though by no means the only way, 
for the CLEC to add customers, at competitive rates. Thus we fiid that even at a 
more granular level, alternative services are reasonably available. 

77 The necessity of this more-granular examination does not equate, and should not 
equate, to a finding that each exchange or each wire center must be viewed as its 
own "market." In a non-technical sense, markets are in the eye of the beholder. 
Competition fosters differentiation. A CLEC might target an urban area or a 
rural area or a mixed area. A CLEC might offer a broad array of services or a 
highly specialized single service. A CLEC might target small customers or very 
large customers. An "exchange area" or "wire center" might carry little 
significance to a CLEC with fiber-optic rings running through several exchanges. 
Each of these hypothetical CLECs legitimately might have a different definition 
of the "market" (i.e., current and potential end-use customers) for its services.127 

78 Qwest, of course, is offering the Selected Services throughout its territory. 
Clearly, its "market" is broader than the exchange level. While there are certain 
characteristics that define an exchange-at least one prefix, at least one switch, a 
local service calling area -these do not necessarily define a market for regulatory 
purposes. Rather, when thinking about "markets," a wire center or exchange 
should be viewed in its broader context. Conversely, a companfs statewide 
territory should be viewed as comprising many parts-exchanges and wire 
centers being two ways to view those parts, mnes being another, perhaps 
Metropolitan Service Areas (MSAs) another. In other words, the competitive 
picture of the general area is informed by a view of its parts, and the competitive 
picture of a smaller area is informed by a view of the larger area surrounding it. 
Thus we find that the geographic scope of the relevant market in this case is 
Qw&s statewide service territory, examined at more granular levels, such as by 
exchange, region, zone, or other informative subdivision. 

79 With respect to customer groups, we find that businesses of any size, from those 
who need one line to those who need many, have reasonably available 

127Sn, for exempk, witness S l a t n ' s  desmiption ofhow Integra aims to di&mtiafc itserf. T851-852. 
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alternatives. CLECs are in all but one exchange and have captured 33% (using 
Staff‘s data) of basic business service, the service small business customers use. 
This is an impressive figure. In every exchange, CLECs can use (and do use in 63 
of 68 exchanges) UNE-P, which is very suitable for small-business customers, 
whether they use one line or several. lZa There is also strong evidence that CLEO 
serw many separate locations throughout QwesYs exchanges, lZ9 further support 
that they do serve and can serve small customers. This evidence is continned by 
Integra’s witness, who testified that 2030% of Integra’s Dso customers were 
smdl businesses. 

80 With respect to customers who use many lines, we note that CLECs enjoy 4.6% of 
the market for PBX lines. For these larger customers, PBX is a highly competitive 
substitute for Centrex features, which themselves were already classified as 
competitive, statewide. 131 The anticampetitive implication of the relatively high 
Qwest market share of Centrex lines (over 90%) is inapt because Centrex and 
PBX services are substitutes for one another, and because the market structure 
now allows relatively easy entry and ecit for CLECs wishing to offer either 
service. In sum, this case yields evidence of robust competition relevant to 
customers of all sizes. 

5. Are UNE-P, UNE-L, and resale price-conetrdning? 

82 The opposing parties argue, for various reams, that UNE-P, UNE-L, resale, and 
special access lines should be excluded from any market share analyses because 
they are not priceconstraining. In general, Qwest and Staff respond that in view 
of Washington’s market structure, these alternatives are price-constrainmg. 

On Public Counsel’s point regarding the TRO, the purpose of the TRO proceeding is to 
consider what the competitive landscape would looklike without UNEP. The instant proceeding 
is considering whether efkctive cornpetition exiet~iwith UNBP, which is available in every 
exchange. The competitive landscape for customers with three or fewer lines could look very 
different in the absence of UNBP, but that analysis awaits the later proceeding. 

‘30 T 877. 
’3’ With respect to PBX and Centrex, in Dockets UT-911488 and UT-911490 (Four& Supplonenfal 
Order Denying Complaint; Accepting Tnrifi Conditionnlly; Requiring Tari%flPricc List Refiling 
(November 18,1993), the Commission confirmed its earlier finding in Come No. U-86-86 that 
PBX and Centrex servim are functional equivalents. Fourth Supplacntal  Order, April 7, I987 at 8, 
20. 

Exhibits 204C at  3,5; 232C. 
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82 At the outset, we want to observe that there are two conceptual ways to view 
what goes into "market share" analyses. In one approach, a service that is a 
substitute for the Selected Services- whether or not it is priceconshainimg- 
appropriately is included in "market share," at least for the purpose of 
determining availability of alternatives. Then, when considering the question of 
market power, one considers whether these alternatives are priceconstraining. 
If not, they cannot temper the effects of high market concentrations. 

83 The second conceptual approach is to analyze whether a service is price 
constraining before it is counted anywhere-as an available alternative, or in 
market share, or in market concentration analyses. This is the approach 
generally followed by the opposing parties. In our view, this approach collapses 
several steps into one and does not follow our statutory &me. In any event, 
though, because we find (in the following discussion) that the questioned 
services in Washington's business market ure price constraining. we would reach 
the same end-result using either approach. 

84 The opposing parties argue that evidence of competition in the state should 
exclude resale and UNE-P business lines because they are purchased from and 
controlled by the monopoly provider, Qwest. The only difference, they contend, 
between resale and UNE-P is the price &est charges for them.132 These parties 
assert that competition through resale should be ignored, based on the 
Commission's finding in M e t  N a  UT400863 that resale does not constrain 
Qwest's prices. Moreover, they contend that for both resale and UNE-P,jJa Qwest 
retains the revenues from the wholesale purchases. In addition, because resale 
and UNE-P require little investment on the part of CLECs, the opposing parties 
contend they are not evidence of committed enhy into the market and therefore 
should not be included in any analysis of whether Qwest retains market power 
over analog business services in Washington. Based on this premise, M U S  
market share analysis uses only CLEC-owned business lie data and UNE-L 
data, discounting lines provided by resale and UNE-P. Moreover, MCI adds to 
Qwest's line counts, upon which Qwest based its market share results, those 

SeeJn 11. supra. 
1uCLECs also assert that even though CLECs own greater portions of their own facilities when 
they purchase UNE-L, the latter is still available only as provided by the monopoly provider 
Qwest. 
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resale and UNE-P Iines MCI subtracted from CLEC line counts, arguing that the 
lines would revert to Qwest if the CLEC were to cease serving the customer. 13( 

85 Public Counsel argues that section 271 approval has provided Qwest with a 
powerful marketing opportunity because it can now package long distance 
service with its local offerings WeBTEC and Public Counsel, relying on an anti- 
trust analysis, argue that because Qwest's retail rates for analog business services 
are significantly above cost, and that Qwest has not lowered its prices inthe face 
of competition, that Qwest charges "supra competitive" prices for its analog 
business services.13s 

86 With regard to growth in market share, MCI contends that when a small number 
of limes increases to a slightly larger number of lines, the percentagegrowth 
figure may look impressive, but reflect only a small absolute increase in market 
share.13b MCI argues that in seven years of competition, CLECs have garnered 
only 17% of the market for basic business. 

87 The opposing parties further contend: that 271 approval dws not mean that 
effective competition exists; that structural changes in the market resulting from 
271 approval are already reflected in existing market share statistics; that Qwest 
and Staff have done little to investigate the true costs of entry and whether 
CLECs in the market today are profitable; that CLEC-owned enby is much more 
costly than UNE-P but is a truer indicator of efftxtive competition; and that the 
presence of CLEC-owned facilities constitutes the only form of true "committed" 

IM MCI and ATG, on brief, alsn raised questions about affiliated Interests. Staff counted 
approximately five affiliated companies in it5 aggregation of CLEC data, treating each of those 
affiliates a5 separate companies. T 1465. No party challenged Staff's methodology. No opposing 
party offered any testimony on the subject. MCI argues that if the Commission defines the 
market ns including digital and/or intennodal services, the Commission must sddress Qwest's 
affiliation with wireless or other intermodal providers. In light of our discussion on digital and 
intermodal data, this argument is moot. ATG argued that since Qwest is the sole provider of 
wholesale services to CLECs in Qwest exchanges, the affiliation of most voice services in the 
market is Qwest. This is a tautological argument, but, in any event, we find elsewhere in this 
order that retail services using Qwest's wholesale facilities are price-constraining in Washington's 
market structure. 
1% WeETEC Initial Bricjaf  24-25; Public Counsel Initial B i i e f d  21-22. 
'XMMUReply Briefat 19. 
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entry; but CLEC-owned loops are present in only 15 of 68')' Qwest exchanges. 
Integra provided evidence of the population density and capital expenditure 
factors that inform its decision whether to expand its owned facilities into an 
exchange or 

88 Some opposing parties claim that Qwest did not include the costs of hot cuts, 
collocation, or other nonrecurring costs in reaching its conclusion about ease of 
entry. WeBTEC suggests that only CLEC-owned operations have the potential to 
actually increase the supply of loops, switches, and transport. Other forms of 
competition merely re-use already existing Qwest facilities and services. 

89 WeBTEC argues that, based on traditional anti-trust analysis, high market share 
indicates that a firm may have market power. WeBTEC cites an anti-trust case 
where a market share of 65% was found by the Ninth Circuit Court of Appeals to 
be prima facie evidence of market power, as well as other cases where a 50% share 
was enough to show market power.13q 

90 AT&T recommends that Qwest be required to show that CLECs have captured a 
25% market share in each wire center before the Commission finds effective 
competition statewide. Similarly, M U  recommends: 1) that there be three 
CLECs (one with owned facilities) in each exchange 2) that there be facilities- 
based CLEC market share of 30% in 50% of exchanges; 3) that there be one CLEC 
with facilities-based market share of 10% in 50% of exchanges; and 4) that there 
be a total CLEC market share of 45%. 

9 1  Qwest and Staff argue that UNE-P, and for that matter UNE-L competition, 
should not be excluded as alternative forms of available competition. They 
contend that CLEC retail services based on UNE-P are complete substitutes for 
west's retail servim because they are built from Qwest's facilities and 
therefore are capable of identical retail characteristics. 

'37 Exhibif 416C. 
13 Response lo Bench Request No. 2 .  
*a MetroNet Sm'm COT. D US WEST Cmmunrcations., 329 F.3d 986 (9th Cir. 2003) (refemd to 
herein as "MctroNet"); ace also WeBTEC Initial Briefrrf 19. 

Qwesl Inifid Bncfrt 13; StaJfRrply Bficfat 14. 
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92 Moreover, Qwest and Staff respond that all CLEC services (UNE-P, UNE-L, 
resale and CLEC-owned) are validly viewed as priceconstraining. UNE-P 
allows alternative providers to reach every location where Qwest has facilities. 
Prices for UNEs are fixed, as set by the Commission from time to time. If Qwest 
were to raise its retail rates there would be no corresponding increase in UNE-P 
rates with the result that with the resulting increased margin, CLECs using UNEs 
would be able to compete all the more effectively. Qwest further argues that 
CLECs may differentiate UNE-P from Qwest's services by bundling UNE-P into 
packages containing other features, including long distance. Qwest contends 
that UNE-L-based service has not been shown to be functionally inferior to 
Qwest retail service and allows CLECs to offer services in addition to, and 
different from, Qwest Staff points out that Qwest is required to 
provide UNEs at prity with the service quality level Qwest provides its own 
customers. Staff further emphasizes the importance of distinguishing the 
wholesale market, which is and will continue to be fully regulated, from the retail 
market, which our statutes allow to be more lightly regulated, if circumstances 
allow- those circumstances including the fully regulated wholesale market. 

93 Regarding the priceconstraining capacity of resale, Staff agrees that resale is for 
all practical purposes the same as UNE-P, but with two critical differences. First, 
UNE-P is available to CLECs at a lower price than resale. Because of this pricing 
differential, CLECs have migrated h m  resale to UNE-P. It mts a CLEC a mere 
$0.27 (nonrecurring) charge142 to migrate a Qwest customer to UNE-P. From 
2001 to 2002, resale lines decreased 41%.'" During that same period, UNE-P 
lines increased 45%"' Second, as just stated, LJNE-P prices, unlike resale prices, 
are not set based on Qwest's retail prices and do not move in lockstep with 
Quest's retail prices. Rather, UNE-P prices are fixed. If Qwest were to raise its 
retail prices, the already -significant migration from resale to UNE-P would 
a~ce1erate.l~' Because CLECs can now switch their retail service from resale to 

14QWEst lnilid Brtrfat 13. 
112 Exhibit l T d  15. The W.27is the nonrecurring converslon charge for the first line. The 
nonrecurring conversion charge for additional lines is $9.14. Qwest witness Reynolds states that 
nonrecurring rates are the only ones that affect entry. T 132. 
"3Exhibit ] T a t  13. 

I45CLECs may buy resale from Qwest at 14.74% below the monthly Qwest recurring retall rate 
and a discount of 50% from the nonrecurring retail rate. The nonrecurring charge to convert a 
Qwest customer to CLEC resale is $5.73 for the first Lie. Conversion may be completed in one 

Id. 
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UNE-P easily and inexpensively in the event of a Qwest retail price increase, 
Staff argues that resale where UNE-P is available should now be viewed as price 
constraining. 

94 Regarding special access, Staff views WeBTEC's argument as essentially a red 
herring. Staff points out that use of special access lines can be expected to 
dwindle, in light of newer, more favorable methods of service and entry. Staff 
also observes that no CLEC has raised this issue and WeBTEC offered no 
testimony on it. 

95 Discussion. The Commission finds that market share and market power 
analyses appropriately include CLEC competition provided through UNE-P, 
UNE-L, and CLEC-owned facilities. All of these analog services are close 
substitutes for the Selected Services. The Commission therefore rejects M U S  
exclusion of UNE-P from its market share analysis, and likewise rejects MCI's 
corresponding addition of CLEC UNE-P lines to QwesYs lime counts. 

96 The Commission rejects arguments that UNE-P or LJNE-L are not price 
constraining competition. When a CLEC provides its customer with service via 
WE-P, it can provide the equivalent of a Qwest service. The CLEC has an 
unrestricted right to all revenues that flow from the provision of that service. 
The price the CLEC pays for a UNE is fixed, not tied in lock-step to Qwest' retail 
rates, as is the case with resale. If Qwest were to raise retail prim, the CLWs 
could use the increased margin between Qwest's new retail price and the CLEW 
UNE-P/UNE-L cost to compete more effectively against Qwest's price. 
Moreover, the CLEC may offer its customers different bundles of services that 
incorporate UNE-P, thus differentiating itself from Qwest in more than price. 
UNE-L offers even greater opportunities for this differentiation. Staff's poht 
emphasizing the important distinction between the wholesale market, which will 
remain fully regulated, and the retail market, is welhtaken. 

97 With regard to resale competition, much has changed since the Commission 
entered its Order in Docket No. UT-000883. The conclusion of QwesYs 271 

business day. CLECs may buy UNEP from @est for $0.27 (nonrecurring) for the first line 
Conversion may be completed within one day. The recurring charge for service varies according 
to the geographic pricing zone within which the customer is located. Recurring charges vary 
from $8.83 per month in Zone 1 to 521.48 per month in Zone 5. 
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proceeding, the advent of UNE-P, and the implementation of Qwest’s 
Performance Assurance Plan required as part of QwesYs compliance with the 271 
order, reflect a different market environment from what the Commission 
considered in Docket No.UT-000883- an environment that allows easy 
migration from resale to UNE-P for CLECs. While resale, standing alone, may 
not directly constrain Qwest’s retail prices, the CLEW ability, quickly and 
inexpensively, to migrate from resale to UNE-P, which does cunstrain Qwest‘s 
retail prices, makes resale a meaningful measure of competition. 

98 WeBTEC‘s arguments regarding special access lines are overwrought. Its 
concern about the relatively high prices CLECs “have to” pay for special access 
lines begs the question whether CLECs “have to” buy them. Moreattractive 
entry methods and services, notably UNE-P, are now available to serve these 
customers. There was no testimony, and no argument from CLEcs, that any 
significant group of customers is bound to special access for any significant 
period of time. 

The Commission is persuaded that the seemingly high market share and market 
concentration figures gleaned from @est and Staff‘s analyses are 
counterbalanced by evidence of a strongly prwompetitive market structure, 
which has undergone significant change since our decision in UT-000883. CLECs 
using UNE-P are present in 61 of 68 @est exchanges, where over 999b of 
Qwest‘s analog business customers reside. Competition in the form of UNE-P, 
UNE-L, or CLEC-owned facilities is present in all but one exchange. CLEC 
competition has contributed in a significant way to Qwest’s line loss.’& CLECs’ 
market share, statewide and as more granularly examined, shows that CLECS 
provide workable and meaningful competition for local exchange analog 
business services. 

99 

100 WeBTEC‘s contention that federal courts in anti-trust cases have found that 
market shares between 50% and 65% are prima facie evidence of market pow= is 
not dispositive. First, this is not an anti-trust case. The key questions under our 
statute are: are there reasonably available alternatives, and is there a significant 
captive customer base. Although elements of anti-trust discourse are useful in 

Erkrbit 82 (6hoWhg the reasons why Qwest business retail cuitomers disconnect from Qwest 
service); T 706. 
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101 

102 

determining whether an incumbent has market power (and therefore a captive 
customer base), the statute does not require the Commission to be bound by anti- 
trust standards. Significantly, our statutes provide safeguards that are not 
typically available in an anti-trust case. These include a prohibition against 
belowast pricing, 14' a prohibition against crosssubsidies from fully regulated 
 service^,"^ establishment by the Commission of prices for cost elements, the 
threat of re~lassification,"~ and, in this case, an ongoing obligation to abide by 
the provisions of the statutes that prohibit undue or unreasonable preferencP 
or discrimination')' against similarly situated customers. As important, the p r e  
competitive nature of the market structure, previously discussed, puts into 
perspective the significance of market share evidence (as it also would in an anti- 
trust analysis). Finally, a careful reading of the MetroNeP case ated by 
WeBTEC reveals that the court did not find that a regulated company with a 65% 
market share is presumed to possess market power. Rather the court found that 
in cases involving regulated companies, reliance on statistical market share is 
improper when the predominant market share is the result of regulation.155 

AT&Ts and M U S  tests for market power based on strict numerical market 
share percentages in certain numbers of exchanges are also ilkfounded. Such an 
approach is too mechanistic, inappropriately treats each exchange as a "market," 
and would preempt the Commission's role in balancing the factors required 
under the statute, particularly the role of market structure. 

Public Counsel is correct that mest has an additional way to compete after 271 
approval, because of its ability to create service packages including long distance. 
However, in order to gain 271 approval, m e s t  demonstrated, both to this 
Commission and to the Federal Communications Commission (PCC), that it had 
opened its network to competitors. If CLECs have gained a significant 
competitive foothold in our state, as we find they have, then, like Qwest, they 
can create service packages (as they do now), in order to compete effectively. 

'4' RCW 80.36.330(4) 
'a RCW 80.36.330(6L 
149 RCW80.36.330(7) 
RCW80.36.170. 

131 RCW80.36.180. 
152 Seefitnote. 64. supra. 
'YMetloNetat 1003-1001. 
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104 

105 

106 

The Commission acknowledges MCI's point that an increase in a small number 
of CLEC lines may still be a small number in an absolute sense. That point, 
however, which is meant to demonshate that an increase in CLEW market share 
is not necessarily evidence of effective competition, is blunted by evidence of the 
CLECs' current absolute share: 28% of analog business lines, provided through a 
variety of methods.154 M U S  point also fails in view of the prosompetitive 
structure of the market, just discussed. 

With regard to the cost of market entry generally, beyond the nonrecurring costs 
described by Mr. Reynolds, we observe that between 27 and 40 CLECs, using a 
variety of strategies, are already present in Qwest's territory, are already 
incurring these costs, and are competing effectively. These costs won't 
necessarily change if the Selected Services are competitively classified. It may be 
that in low-cost zones (e.g., Zone I), the CLECs will feel more pressure if mest 
lowers its prices there. But that is where competition is most robust, and there is 
no need to keep such a wide margin between Qwest's retail prices and its 
wholesale prices, which are based on its underlying costs. 

6. IS there a significant captive customer base? 

The opposing parties argue that there exists a significant captive customer base 
for the Selected Services. Their arguments follow naturally from their arguments 
that Qwest has failed to prove (for geographic, customersize, product- 
substitutability and data-selection reasons) that customers have reasonably 
available alternatives, and that Qwest has failed to demonstrate (for reasons of 
market share, market concentration, market structure, market power, and other 
factors) that upon competitive classification of the Selected Services, Qwest will 
be constrained from raising or lowering its prices beyond competitive levels. 

Discussion. The parties' arguments, and our responses, are covered in the 
previous sections. It also follows, from our discussions and findings in those 
sections, that we find no significant captive customer base. We found that all 
sizes of customers have reasonably available alternatives to the Selected Services 
throughout Qwest's territory, and that those alternatives (LJNE-P, UNE-L, resale, 

Exhibil232C. 
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CLEC-owned) are price constraining. Therefore, there are no captive customers 
of any significant size. We will not repeat all the arguments, but we do want to 
forus on some aspects, particularly fears that Qwest will raise prices with 
impunity in rural areas, or lower prices predatorily in urban areas. 

Some have concerns that in m e  rural exchanges or wire centers, where 
competitors’ market share is lowest, Qwest might be able to raise prices with 
impunity. We believe these fears are unfounded for several reasons. First, 
competitors are in fact present in every exchange but Elk, and UNE-P is available 
in every exchange. Were Qwest to raise prices above competitive levels in 
selected rural exchanges, competitors could be expected to successfully respond, 
as previously discussed. In a more pragmatic sense, though, the scenario of 
m e s t  raising prices in just a few selected exchanges or wire centers is 
unrealistic. For example, there are 7 wire centers where no CLEC is p1e6ent.l~~ 
But these 7 wire centers represent just .2% of Qwest’s business 
sake of trying to gain a very small increased margin of income, Qwest would 
have to spend significant time and money, and incur significant ill will, in 
offering its services for higher prices in just those selected wire centers. We 
think it highly unlikely that Qwest’s marketing department would find this 
exercise worth its while, especially in light of the competitors’ ability to respond 
with UNE-P or resale services. 

107 

For the 

108 Just as important, however, are the constraints of R C W  80.36.170 and RCW 
80.36.180, which will continue to govern Qwest if its petition is granted. These 
statutes prohibit Qwest from undue or unreasonable preference or 
discrimination in the treahnent of its customers. If Qwest were to raise its prices 
in a manner that appeared to be an exercise of market power, it could expect a 
challenge under these statutes. 
reclassification of the Selected Services back to regulated rates, pursuant to RCW 
80.36.330(7) which, if successful, would entirely defeat QwesYs pu’pose in this 
case. Again, the cost and risk to Qwest would simply not be worth the prospect 
of a small marginal increase in total revenue, For all these reasons, we conclude 

It could also e*peft a petition for 

1% Exhibit 53C 
’Bid. 
1 9  For example, if Qwest were to raise prices in some Zone 5 exchanges, but not other Zone 5 
exchanges, i t  could expect at least an inquiry if not a complaint alleging discriminatory pricing. 
It  would need to be prepared to provide satisfactory answers. 

I REDACTED - FOR PUBLIC INSPECTION I 



DOCKET NO. UT430614 
ORDER NO. 17 

PAGE 41 

that Qwest would not be able, and likely will not be willing, to exercise market 
power in those areas. 

109 In many areas, of course, Qwest can be expected to lower its business retail prices. 
In some areas-areas serving a very large number of Qwest customers-there is 
a substantial gap between the wholesale price that competitors pay for UNE-P, 
and the current, uniform statewide retail rate that Qwest currently must charge 
to all business customers. In these areas, competitive classification of the 
Selected Services will allow Qwest to depart from uniform rates and reduce its 
business retail prices (or increase services), bringing retail prices closer to costs. 
Reduced prices (or increased services) will be a benefit for consumers, and foster 
more competition. 

110 Some fear that Qwest will lower its prices too much, in an attempt at predatory 
pricing. Our statutes, however, offer significant protections in that regard. 
Qwest is prohibited from pricing its services below 
its competitive services with revenues from noncompetitive services, Costs have 
been established by the Commission, and periodically are revised in thorough 
adjudicative proceedings. If the Commission initiates a complaint alleging that 
Qwest has violated these provisions, m e s t  bears the burden to demonstrate 
otherwise. Moreover, if the complaint were well-founded, m e s t  would also 
risk reclassification of the Selected Services. We think all these protedions will 
deter Qwest from predatory pricing, but if not, will offer d ress .  

and from subsidizing 

7. Should this proceeding be guided by the TRO or await the outcome of the 
Commission's TRO or UNE Cost proceedings? 

11'1 The opposing parties assert that the market analyses in this proceeding should be 
guided by the FCC's directives in the TRO regarding granularity of geographic 
scope and customer differentiation. They also assert that the TRO proceeding]" 
threatens the existence of UNE-P, an important form of market entry and 

1"RCW 80.36.33M3) 
1 9  RCW 80.36.33M4). 
1M Docket No. UT-033D44 will address Qwest's petition for removal of its obligation to provide 
mass market swtching pursuant to the FCC'5 TRO order. The proceeding will address whether 
competitors would be impaired if mass market switching were removed as an unbundled 
network elemmt. 

REDACTED - FOR PUBLIC INSPECTION 



DOCKET NO. UT-030614 
ORDER NO. 17 

PAGE 42 

competition. In their view, even the uncertainty about the continued existence of 
UNE-P and WE-L, or about the respective prices for those two wholesale 
products, jeopardizes entry. They urge deferral of this proceeding pending our 
TRO proceeding. 

112 AT$T suggests that if the Commission grants this petition, the Commission 
should require Qwest to revisit the matter once the TRO proceeding is complete, 
or be required not to challenge the FCC's finding of impairment for ten years, or 
until the CLEC market share grows to 25% in all exchanges. With respect to our 
cost dockets, CLECs contend that UNE costs should be determined prior to 
action on west's petition, because UNE costs have a bearing on the cost 
differential between Qwest retail rates and the rates CLECs can charge for their 
own retail services. 

113 Public Counsel and WeBTEC argue that it is paradoxical that UNE-P is under 
attack by Qwest in the TRO proceeding at the same time that Qwest relies on 
UNE-P to support ita petition here. They also argue that a finding of effective 
competition statewide in this case will provide an odd contrast to the TRO 
analysis, which must be based on a more granular approach. Moreover, there is 
substantial information coming into the TRO docket on discovery that would 
give the Commission significant assistance in reaching a determination in this 
CaSe. 

114 Qwest and Staff contend that pending TRO and cost proceedings should not 
control these proceedings on the instant petition. Staff argues that in the TRO 
proceeding, geographic areas where CLECs rely heavily on LJNE-P are least 
Likely to support a finding that elimination of LJNE-P would not impair CLECs' 
ability to compete. Staff bases its argument on the types of triggers161 established 
in the TRO to assist the states in determining whether there is impairment of 
competition in a given market. Even if the Commission were to remove mass- 
market switching (and consequently UNE-P) as a LJNE as a result of the TRO 
proceeding, Qwest and Staff argue that CLECs would still have 27 months for 

161 The triggers required to make a finding of non-impairment for massmarket circuit switching 
include: the presence of 3 CLEC switches serving the market, or the presence of two or more 
wholesale 6witching providers that offer unbundled local switching, or a finding that, based on 
economic and operational factors, the market IS suitable for self-provisioned switching to take 
place. 47 CFR 51.319(dX2)(A)-IB) 
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transition to a new basis for providing service to customers. The Commission 
could examine the effect on competition during that transition period. As to the 
pending cost dockets, Qwest and Staff correctly observe that prior competitive 
classification cases have been decided while such dockets have been pending and 
that any perceived rate instability due to pending cost dockets has not impeded 
CLECs’ market entry, as evidenced by increasing CLEC market share. 

125 Discussion. The Commission declines to delay this proceeding pending the 
conclusion of the TRO and generic cost proceedings, or to import into thii 
proceeding new requirements from the TRO. Qwest is entitled to a ruling now 
on its petition, which can be re-examined at a later time, upon a proper motion. 
Likewise, the TRO and cost dockets should proceed on their own terms and 
timelines. With regard to pending cost dockets, the Commission notes that 
Qwest‘s cost issues have been removed from the currently pending cost docket, 
rendering this issue moot.162 Cost dockets, in one form or another, arise 
periodically, Qwest’s currently authorized costs will suffice until new ones are 
established, either in a cost docket or other appropriate proceeding. 

8. Should the Commission establish a cost floor? 

116 Several parties recommend that the Commission establish a cost or price floor for 
the Selected Services, if they are competitively classified. Public Counsel 
deferred to the other parties on this issue. DOD agreed with W e s t  and Staff 
that it is unnecessary to do 80 in this case. Qwest and Staff note that the 
Commission declined to take a similar action recommended by some of the 
parties in Docket No. UT400883. 

I17 The primary concern raised by the parties who recommend establishing a cOst 
floor is that unless the Commission does 90 in concert with a grant of this 
petition, Qwest will be able to engage in discriminatory and predatory pricing 
practices. They claim Qwest could strategically raise and lower retail rates in 
selected areas of its temtory in the state, in order to drive out competition and 
subject CLECs to a price squeeze. 

161 Docket Nos. UT-023003 and 033034. Smntcenth Supplemmfal Order, November 25,2003. AT&T, 
HCI, and WeBTEC, also opposing parties in this case, joined in the motion to remove Qwest from 
the m6t dockets. 
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118 The CLECs propose several different methods of calculating a price floor. MCI 
and ATG suggest that the floor cover the imputed costs of all UNEs plus a 
measure of retail-related costs. AT&T proposes that a statewide average cost 
floor be established, as does WeBTEC, although WeBTEC indicates the record in 
this proceeding is insufficient to establish such a floor. Integra recommends that 
the cost floor analysis be done on an exchangeby-exchange basis. Integra also 
argues that Qwest's price-list filings should be automatically suspended and the 
burden of proof placed on Qwest to prove the reasonableness of its rates, on the 
premise that shifting the burden of proof to the CLECs and requiring CLECs to 
file complaints would provide redress too late to prevent damage to competition. 

Staff argues there are protections available in the event that Qwest might either 
raise analog business retail rates above competitive levels, or lower them below 
cost. Staff posits that the current rates for Qwest's business retail services are, on 
average, above cost.'" That is, Qwest's revenue-per-line data show that @est is 
able to achieve sufficient revenue from its retail operations in every wire center 
to cover the imputed cost of providing that service. Ib4 Retail rates were set on the 
basis of cost studies provided at the time the rates were filed. Also, the 
Commission has established TELRIC-based UNE rates for Qwest in prior UNE 
cost dockets. Those rates are still in effect. If this petition is granted, Qwest's 
initial prices will mirror its current tariffed prices, until and unless it submits a 
new price list. Staff contends that the prohibition against below-cost pricing after 
competitive classification has been granted is a key provision of the statute. Staff 
argues that estimates of TELRIC, plus some increment to represent CLEC retail 
related costs, would suffice as a price floor for future pricing of listed services if 
this petition is approved. Staff also responds that the market power analysis 
commanded by the statute is directed at determining whether the company will 
have the incentive or ability to raise its prices above competitive levels. The 
presence of effective competition will constrain Qwest from raising prices above 
those levels, lessening its financial ability to lower prices below cost in other 
areas. 

119 

IZO Discussion. The Commission declines to set a cost or price floor in this case. In 
prior proceedings, the Commission has approved both Qwest's retail and 

Commission StaflOpening Briefat 38-39 
'"Id at 38. 
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wholesale rat& and thus those rates are presumed to be fair, just, reasonable and 
sufficient unless shown otherwise in an appropriate proceeding before the 
Commission. The statute governing this case provides the Commission with the 
authority to investigate prices upon complaint initiated by the Commission or by 
other parties. 16J The statute authorizes the Commission to investigate allegations 
that Qwest is pricing its retail services below cost or is using revenues from 
regulated services to support deregulated services. The Commission also 
notes that Qwest has not requested a waiver of the statutory prohibitions against 
undue and unreasonable preference and discrimination. These statutes provide 
customers further protection from below-cost pricing strategies by Qwest. 

121 The Commission rejeds the recommendation that it automatically suspend price 
lists filed by Qwest. Such an action would contradict the very purpose of the 
competitive classification statute.16’ 

9. Should the Commission implement access charge reform? 

122 MCI urges the Commission to recognize in this proceeding that Qwest’s 
inhastate access charges are far above economic cost. MCI argues that Qwest 
will be able to use the subsidies implicit in access charges to subsidize its 
competitive offerings, to the disadvantage of competitors. MCI suggests that the 
Commission initiate a proceeding to address the complete elimination of the 
Interim Terminating Access Charge (ITAC). The proceeding should also revise 
Qwest’s access rates to refled economic cost. Finally, MCI recommends that the 
Commission establish an intrastate Universal Service Fund to ensure reasonable 
and affordable rates for all consumers in Washington. 

123 No other party supported this proposal. 

124 Qwest and Staff argue that access charge issues are outside the scope of this case. 
Staff points out that CLECs also recover their filed switched access charges from 
interexchange carriers at the rate levels contained in their filed price lists. 

165 RCW 80.36.330(4). 
166 RCW 80.36.33M3) and (6). 
’67 RCW 80.36.330(2). 
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125 Discussion. The Commission rqeds MCI's proposal. The issue of access charge 
reform is not before the Commission in this case. There is no evidence on the 
record addressing the relevance of access charges to the issues in this docket. 
MCI may file a complaint or request for rulemaking if it desires to pursue the 
matter. 

10. Should Qwest be required to modify its non-abandonment commitment? 

126 Qwest committed itself to a non-abandonment provision that would become 
effective if this petition were granted. The provision states that until November 
2009, Qwest will not abandon services in the exchange areas it currently serves, 
for the services listed in its petition. However, Qwest would not be prohibited 
from limiting Services to existing customers ("grandfathering") or selling its 
facilities in those exchanges. 

127 In its past-hearing brief, AT&T recommends that the Commission eliminate 
west ' s  ability to sell its facilities. This would ensure that CLECs have access to 
those facilities and could thus continue to compete for basic analog business 
services using Qwest facilities. It would also require w e s t  to continue to 
provide service in the event competition collapsed. 

128 Qwest responds that AT&T's recommendation was not presented during the 
evidentiary hearing. Therefore, the parties did not have a chance to crus 
examine AT&Ts witness about the proposal. Moreover, Qwest contends it may 
be contrary to law. 

129 Discussion. The Commission rejects AT&Ts proposal. The proposal is unclear 
and AT&T failed to show the necessity for its adoption. 

11. Should Qwest be required to provide quarterly reports? 

130 ATG recommends that Qwest be required to report quarterly on its pricing 
actions, including data as to the exchanges affected, and on customer migration 
to Qwest's own digital services. 

~~ ~ 

1sExhibit 7RTat8, T1344 
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131 

131 

133 

134 

Qwest points out that ATG presented no witnesses in this case and did not 
present its proposal at any time on the record. Qwest also contends that the 
competitive classification statute requires no such reporting and that such 
reporting would be counter to the Commission’s rules regarding contracts for 
competitively classified services. 

Discussion. The Commission has authority at any time to ask for virtually any 
information from Qwest.16g While we could request additional reporting as a 
part of an order on Qwest‘s petition, ATG has not shown a need for us to do so. 
We expect that Staff and the other parties will be monitoring market patterns and 
will seek our assistance, if needed, in obtaining pertinent information. 

12. Should Qwest be required to adhere to a policy on portability of DID170 
numbers? 

WeBTEC contends that during the proceeding, Qwest indicated that, under its 
current Statement of Generally Available Terms (SCAT) and current local 
number portability policy, non-working DID numbers that are part of a block of 
telephone numbers assigned to or used by a business, are not eligible for local 
number portability. Thus, in order to change carriers, a business would have to 
be willing to give up its entire block of DID numbers. At the conclusion of the 
hearing, Qwest introduced Exhibit 85 into the record. This exhibit reflects a 
clarification of Qwest’s local number portability policy. According to Exhibit 85, 
reserved numbers in a DID block that are identified to a customer service record, 
and paid for, are eligible for portability if the customer chooses to change service 
to a competitor. 

WeBTEC contends that because of the prior level of uncertainty about this policy 
and the confusion about the meaning of the language in Qwest’s S A T ,  the 
Commission should make Qwest’s adherence to the revised DID number 
portability policy contained in Exhibit 85 a condition for a grant of the petition. 
Further, the Commission should require Qwest to revise its G A T  to include the 
clarification of its policy. 

‘0 RCW 80 04.060. 
Direct Inward Dial (“DID”) 
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235 Qwest opposes WeBTEC's recommendation. Qwest contends that WeBTEC 
presented no testimony and thus the issue of portability of DID numbers was not 
properly raised on the record. Moreover, Qwest confirmed that its policy is as 
set forth in Exhibit 85. 

136 No other party addressed this issue. 

137 Discussion. The Commission declines to make Qwest's adherence to the policy 
set forth in Exhibit 85 a condition of approval of the petition. Nor does the 
Commission require Qwest to revise its SGAT in this regard. WeBTEC did not 
present evidence in support of a need for adoption of its proposal. Qwest has 
stated on the record that Exhibit 85 represents its policy on DID number 
portability, which is sufficient for purposes of this pmeeding. 

D. COMMISSION DECISION 

138 Having examined Qwest's and Staff's case, having considered all of the 
objections raised by the opposing parties, having considered the factors laid out 
in the statute, and having considered the totality of evidence and arguments in 
the case, and bringing to bear our experience and expertise to the matter, we now 
turn to the ultimate question posed by RCW 80.36.330: whether the Selected 
Services are subject to effective competition. 

139 We conclude that the Selected Services are subject to cffedive competition, 
statewide: Le., that customers of these services have reasonably available 
alternatives, and that these services are not provided to a significant captive 
customer base. 

140 Business analog services provided by CLECs- whether through WE-P, UNE-L, 
special access lines, resale, or CLEC-owned faalities-are genuine alternatives 
(essentially complete substitutes) to the Selected Services. Competitors provide 
these services in all but one W e s t  exchange, and the exchanges where 
competitors are active cover 99.9% of Qwest's analog business lines. The 
competitors enjoy a 2896 market share for these services in Qwest's service 
territory. Between 27 and 40 competitors are active in the state, ranging from 
small, "niche" competitors to some d the largest telecommunications companies 
in the world. 
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